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The Bipartifan Campaign Reform Act of 2002, more commonly
referred to as the McCain/Feingold Act, 1s a campaign finance re-
form bill purported to have the intended effect of limiting or elimina-
ting “foft money.” However, its ac¢tual effeét if to limit and curtail
the freedoms permitted by the U.{. political {yftem. It evinces a de-
fign to eflentially undermine our inherent right to {peak freely regar-
ding political iffues and our political leaders. It is with this under-
{tanding that one mult oppole this law.

To realize fully where this bill came from, and how it pafled, we
muft firft look at the hiftory of campaign finance reform. The firft
campaign finance reform ever pafled by the U.{. federal government
came in 1867, thus prohibiting “Federal officers from requefting con-
tributions from Navy Yard workers.”' This was followed by the
Tillman Adt in 1907, the “firft Federal campaign difclofure legifla-
tion” in 1910, the Federal Corrupt Practices Ac¢t of 1925, the Hatch
Adt of 1939, Taft-Hartley Act of 1947, and finally the Federal Elec-
tion Campaign Act of 1971, alfo referred to as FECA.’

FECA, which went into effect in April of 72, lead to the creation
of Polltlcal Action Committees, which allowed corporations and lab—
our unions to make voluntary contrlbutlons to federal eleétions.’ It
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alfo lead to the firft taxpayer-financed federal elec¢tion in U.{. hiftory
. 65 4
in 1967,

In 1974, FECA was amended o as to create the Federal Election
Commiflion. According to the F.E.C,|

The Commiflion was given jurifdiction in civil enforcement matters,
authority to write regulations and refponfibility for monitoring com-
pliance with the FECA. Additionally, the amendments tran{ferred
from GAO to the Commiflion the fundétion of ferving as a national
clearinghoufe for information on the adminiftration of clections.’

Along with this came {trict limits on contributions.

The argument given in favour of the Bipartifan Campaign Reform
Adt of 2002 1s that 1t counteraéts foft money. But what 1s “loft
money”! “loft money” if defcribed as money that, although not made
directly to a candidate’s campaign, is {pent on fuch things as “iflue
advertiﬁng,” which can be advertifements for or againit a candidate’s
pofitions.  Another take on “loft money” can be found in Jim Babka,
founder of RealCampaignReform.org, according to whom the reafon
incumbents hate “foft money” {o much 1s becaufe “it’s the only thing
left that endangers their power and influence.””

We then muft afk ourfelves, why 1s “loft money” viewed {o nega-
tively? According to Public Citizen, a group that {upports regulation
on “foft money”, iflue ads “undermin[e] the integrity of federal and
f{tate campaign finance laws.” Public Citizen balfically believes that
Campaign Finance Reform i{n’t cenforing thofe who wifh to ufe their
freedom of {peech to influence elections, but rather that it aims “to
provide accountability of thofe groups and individuals who are at-
tempting to influence elections,” ang that iffue ads are a “fham” that
muft be dealt with by government. In reality, all iffue ads are ad-
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vertifements encouraging the public to {upport or oppole a particular
iffue or candidate. The fear that groups like Public Citizen have that
iffue ads will “influence elec¢tions” thouldn’t be a fear, but rather ap-
preciation for the fact that freedom of {peech works, and that private
citizens or political organifations can have their meflage heard on
any political topic or candidate.

This is precifely why incumbents fear iflue ads, becaufe they
know that any group of concerned citizens could come together and
purchafe ads fhowcafing fomething about their public policy that
turns voters away from them. According to Paul Jacob, politicians
“went after groups that run iffue ads. This legiflation would ban
term limits groups and others from running ads that dare to mention
an incumbent’s name within 6o days of an ele¢tion. Of courfe, in-
cumbents don’t like being criticized; {o they want to outlaw our
{peech. »?

In contraft to “foft money,” there’s alflo “hard money,” which is
bafically money provided through dire¢t donations, whether from in-
dividuals or Political A¢tion Committees. Thefe donations are allo
regulated. Citizens are limited in how much they can donate to an
ele¢tion campaign, that thefe donations cannot exceed $2,000.
Further, “Federal candidate committees muft identify..all PAC{ and
party committees that give them contributions, and they muft pro-
vide the names, occupations, employers and addre{Tes of all individu-
als who give them more than $200 1n an election cycle.” o

One may alk, “Why all the regulation Why does McCain/Fein-
gold allow us to donate $2,000, but not $3,000f Why am I not permit-
ted to purchafe an ad {aying candidate-X 1s a horrible candidate?”
The anfwer one receives to thefe queftions vary between who you
alk. If you afk Senator John McCain what the aim of his campaign
reform was, he may tell you i1t was to “take a {tand for or again{t the
corrupting influence of big-money campaign contributions.”’ To
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counter this, John famples of the Cato Inftitute might point out that
“McCaIigl..has not thown that {oft money corrupts legiflators or elec-
tions.” = {upporters of the Bipartifan Campaign Reform Act of 2002
may go further and claim that:

The law pofes no threat to [freedom of {peech or aflocia-tion].
It 1s actually quite modeft in 1ts ambitions. The new campaign
finance law reinftates the {tatus quo ante of barely a decade ago,
before {oft money began to be a major component of national
party fundraifing and before candidate-{pecific tham “iffue ads”
were ufed to undermine the difclofure and contribution limita-
. . . I3
tion provifions of federal election law.

Even if it were true that the aim of the campaign finance reform
waln’t to limit {peech, one cannot ignore the faét that thil is precifely
the refult of the legiflation. Although a prefs releafe from Senator
McCain may f{tate that “[1]ndividualf and groups retain their full Firf{t
Amendment rights” and that “[t]he only new requirements relate to
the difclofure and {ources of funding for televifion and radio ads clofe
to an election that feature federal candidates,”’ ¥ this is fimply not
true. Regulation is being extended even to blogs on the internet.
On Thurfday, March 24th, FEC commiflioners voted five-to-one to
“approve a procedure that 1s expected to end with a final {et of Inter-
net rules—governing everything from whether bloggers arerjournal—
ilts to bulk political e-mail—in place by the end of the year.” 3

The other true effect of this legiflation is incumbency protection.
In fadt, 1t would go by no {tretch of the imagination to refer to this as
the “Incumbency Protection Aét of 2002.” Af Reprefentative Ron
Paul, MD, points out,

Outrageoully, the Court failed to {trike down a provifion of the
campaign finance bill that virtually outlaws criticifm of incum-
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bent politicians for 6o days before an ele¢tion—exactly the time
when moft voters learn about candidates and iffues. The ban es-
sentially prohibits any group from airing radio or televifion ads
that caft politicians in a negative light during the critical final
months of an election. The ban even carries the poflibility of
criminal penalties, meaning the Court has endorfed criminaliz-
ing political diffent! Incumbent politicians certainly will be the
beneficiaries of the new ban, as they no 10{16gcr have to f{uffer
through ads that criticize their performance.

Af ufual, Reprefentative Paul cuts {traight to the iffue. {ince polit-
icians control the laws, the very real tendency exifts that they will
(and do) try to ufe this power to maintain their power.U In pafling
legiflation that prevents alternative view-points from getting publi-
city, Senator McCain, Senator Feingold, and others have conftructed
a means for abolithing freedom of {peech where and when it is molft
neceflary to be open. Political debate thould be open and free, thus
any legiflation that cenfors diflent is inherently tyrannical.

Of courfe, it’s not juft the Congrefs that pafled this bill and the
Prefident who figned it in that are refponfible for thefe government
abufes. The judicial {yltem 1s juft as complicit in this. Two very-
notable court cafes in particular have emerged as a refult of campaign

finance reform: Buckley v. Valeo and McConnell v. FEC.

The main iflues in queftion during Buckley v. Valeo was whether or
not the Federal Election Campaign Act in 1971 were (A) whether or
not 1t infringed on our right to freedom of {peech, as recognifed by
the firft amendment, and (B) whether or not 1t infringed upon our
right to due procefs, as recognifed by the fifth amendment. The
court ruled that limiting campaign fpendin% was unconftitutional,
but that limiting campaign funding was not. ' The refult of this rul-
ing was that 1t helped to limit the amount of money third parties
could raife. The “mainftream” parties have the refources to {pend on
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campaigns, whereas third parties {uch as the Libertarian Party, the
Green Party of the United States, and the Conftitution Party have
fignificantly lefs, and thus they are affeéted more greatly by the limi-
tatiolns on campaign fundraifing than are the two duopoliftic par-
ties.

The other court cafe if McConnell v. FEC, which aimed to decide
whether the Bipartifan Campaign Reform Act of 2002 infringed upon
our freedom of {peech. In a f{urprife ruling, the court upheld the
“conftitutionality” of the Bipartifan Campaign Reform Act of 2002.
Not only this, but the court bafically ordered that the F.E.C. become
more {trict in 1t{ activities and begin to regulate political {peech on
the Internet, regulations that will undoubtedly be ufed to filence pol-
itical dlfcourfe regarding candidates.” There are now bills in Con-
grefs, fuch as the Firft Amendment Reftoration Aét, HR 689, and the
Online Freedom of {peech Act, {678, defigned to reftore freedom of
political fgeech in America, but neither of thefe bills have yet been
voted on.

The queftion that really needs to be afked 1s, does campaign fin-
ance reform work? If the goals of campaign finance reform i1s to
fhield incumbents from diflent, enact cenforfhip of political iflues,
and keep third parties {mall {o as to maintain the duopoly Democrats
and Republicans hold over our political {yltem, then I would argue
that campaign finance reform works marvelloufly. However, if the
objedt is to counteract fome negative refult of “loft money,” I would
argue that the Blpartlfan Campalgn Reform Adt of 2002 and cam-
paign finance reform in general 1s a failure. ** 1 would, in fact, g0
even further and argue that it's unneceflary. There’s no proof that
allowmg people to freely purchafe ifflue ads has fome negative effect
in politics or on p011t1c1ans Hence, 1t 1s my belief that the Biparti-
fan Campaign Reform Act of 2002 fhould be repealed.
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